Maurice John Kirk

Application for permission to appeal. 

1. Mr Kirk seeks permission to appeal generally in the present trial of 3 actions.  I gave earlier directions for written submissions and extended time in order for Mr Kirk to complete them. The principal written submission runs to some 205 pages, although some passages are repeated a number of times and it has not been easy to follow all of them 

2. A ground put forward in respect of each incident is that the judge 

“erred in fact and/or law [in that] the findings and judgment of the learned judge is “Wednesbury unreasonable and/or unlawful and/or irrational and/or perverse and against the weight of the evidence adduced at the trial and are such that no reasonable judge properly directing himself on both the facts and the law applicable could reasonably arrive at such findings and judgment” pages 31-43 of 205).

(By oversight this includes findings of unlawful arrest, eg Action 8.16 9 August 1994 re-arrest and Action 3 6.1 23 May 2002 arrest) . 
3. Argued misdirection in law. 
(i) It is argued that there was misdirection in law at paragraph 33 of my judgment (page 11 of 205).  That passage reads, 

“The Claimant would have to establish that the custody officer/reviewing officer’s decision was “Wednesbury” unreasonable, see Wilding v Chief Constable of Lancashire, where the test for deciding whether a decision that detention was necessary under PACE was lawful was formulated as follows:- “whether the decision of the custody officer was unreasonable in the sense that no custody officer, acquainted with the ordinary use of language and applying his common sense to the competing considerations could reasonably have reached that decision.” (See also Taylor v Chief Constable of Thames Valley Police (2004) 1 WLR 3155 and then again in Al-Fayed v Commissioner of Police for the Metropolis (2004) EWCA Civ 1579 each of which followed and applied that test)”.  
To date in the grounds of appeal no authority is identified to the contrary.  

(ii) It is argued that there was misdirection in law at paragraph 13 of my judgment. That passage reads, 

“Insofar as those wider allegations are relied on against the police, there is in civil cases a need only to prove the allegation to the civil standard of the balance of probabilities. However, “When assessing the probabilities the court will have in mind as a factor, to whatever extent is appropriate in the particular case, that the more serious the allegation, the stronger should be the evidence before the court concludes that the allegation is established on the balance of probability.” (Lord Nicholls in Re H (Minors) 563 at 586-587, and eg Smith New Court Securities Ltd v Citibank NA [1997] AC 2554 at 274, Re S-B (Children) [2009] UKSC 17).

Likewise as in (i), no authority is identified to the contrary in the grounds of appeal. 

(iii) At page 100 of 205 of the grounds of appeal, citation is made of Sarjantson and another v Chief Constable of Humberside Police [2013] EWCA Civ 1252. 

This case deals with what positive duty there is on the police to take steps avert a real and immediate risk to life or injury. If the threat to life or of serious injury is sufficiently imminent, and substantial, this and similar authorities may be relevant. I did consider them, albeit none had been cited to me at trial and Mr Kirk as a litigant in person had not made submissions in relation to it: see paragraph 516 of my judgment, adopting also that set out in my written judgment of 30 November 2010 on preliminary issues. I can discern no error of law on my part.
4. Factual misdirection or improper approach to the facts.   There are two overarching themes. 

5. The first overarching theme is that it was wrong to exclude in these 3 trials, concerning incidents in the period from January 1993 to May 2002, evidence relating to (i) his arrest on 22 June 2009 and prosecution for alleged unlawful possession of a firearm of which he was acquitted at jury trial in February 2010 (“the machine gun trial”) and (ii) the fact that he was registered as a “MAPPA category 3” subject from June 2009 to December 2009. In each he alleges that he was targeted by police conspiracy and that it is evidence of continued malice on their part. 

6. In my judgment on preliminary issues of 30 November 2010 I considered it “a formidable if not irresistible argument, that any MAPPA involvement at all, and any documents or records arising during that involvement, are not relevant to the allegations which he pursues in these three actions, running only until 2002. This is no less so, if Mr Kirk asserts, as he does, that the Defendant “obtained the ultimate objective and had the Claimant struck off the Veterinary Register on 29th May 2002” (Mr Kirk’s document entitled Claimant’s Preliminary Skeleton Argument dated 6th September paragraph 150)” (judgment para 149). At trial I adhered to that view both as to MAPPA and the machine gun trial. Practical considerations in this long trial, of 49 days of evidence, modestly reinforce that view. I consider that an appeal court is profoundly unlikely to take a different view.  

7. The second overarching theme is that the claim is overwhelming given the number of incidents where although he was charged, the prosecution failed either at court or being withdrawn before or at court; and/or it is artificial to have had regard forensically only to the evidence available in respect of each incident sued upon.  
8. First, a large proportion of these related to not having insurance. As I stated at paragraph 1149 of my written judgment, I concluded that these are charges which arose again and again either from Mr Kirk choosing not to produce his documents to the police station within the 7 days specified, (or in later periods at all), or from Mr Kirk’s bizarre arrangements for insurance which HHJ Jacobs so heavily criticised and/or his eccentric habits of holding vehicles registered in other names and changing vehicles to evade supposed surveillance by the police. Some arose from truculent refusal to give his details, as he became more and more convinced that he was being targeted. I adopt also paragraphs 1150 and 1151 of the written judgment, and following. 

9. Second, it would be wrong for a trial judge not to consider the evidence which was available in respect of each incident.

10. Third, I did consider in full the overall evidence and this theme.  Illustratively only, I rejected the evidence of Mr Alexander-Ebbs (of being recruited by senior police officers to give evidence which would falsely damage Mr Kirk); but was careful not to let his implausibility infect proper consideration of Mr Kirk’s case of targeting or conspiracy more generally (written judgment para 1161 and following). 

11. I have tried to stand back and consider this objectively but I see no real prospect of success on appeal based upon this overarching theme.  

12. Witnesses denied. Mr Kirk complains that he was denied the potential evidence of certain witnesses. One example is an Inspector reported or suspected of commenting that Mr Kirk would take mouthwash before a breath test. (Elsewhere in the grounds of appeal Mr Kirk says “if he [Inspector Parry] exists”). It is not and was not always easy to see what evidence it is said these witnesses would have been able to give; not least those who were police officers of whom Mr Kirk complained. My recollection is that my principal ruling was on 1 May 2013 in writing, but there may have been a limited number of other witnesses for whom Mr Kirk made application that I should issue a witness summons, and in only one case (of reported illness) had the witness given a witness statement (not then relied upon). 
13. However on each occasion I gave a reasoned decision, and I am not aware that there was ever appeal against the decision. Those rulings were not summary decisions, but so far as I could they were closely reasoned. By way example I append one such ruling, dated 1 May 2013. 
14. “Grand Avenue” 20 May 1993, a tape of full interview has very recently been identified and disclosed. The tape may be highly material since at trial before me there was not a full transcript of Mr Kirk’s interview at the police station. 
15. I await submissions on how it should be dealt with, when (i) it is 23 years old and (ii) Mr Kirk wishes to commission investigation of its integrity is of importance. I therefore make no ruling on permission to appeal in respect of the claim based on this incident. However I consider it would be unfortunate to defer ruling on PTA in all other incidents. 

16. (While my memory is fresh, having revisited the evidence at trial in detail before learning of the existence of the tape, I should note the following. In his submissions now Mr Kirk says that in interview PC Thomas said “he had immediately recognised the garrotte type instrument ... as a similar instrument used on his uncle’s farm” (page 54 of 205) and Mr Kirk believes the embriotomy wire was identified by PC Thomas before Mr Kirk was put in a police van at the scene (page 69 of 205).  This is new. (i) In his witness statement of 19/6/2009 Mr Kirk said “At the police station I saw and heard one a police officer say his uncle had a farm and ..” .(ii) It was not suggested in cross-examination of PC Thomas at trial that he had recognised the instrument.  (iii) It was equally not suggested that PC Thomas said or acknowledged this during the interview of Mr Kirk). 

17. Failure to recuse myself. It is said (briefly) in Mr Kirk’s submissions that ‘this learned judge erred by refusing to recuse himself when having been significantly involved with several of the incidents appearing in this civil claim’ (page 82 of 205). This is both inaccurate and very odd. 
18. In one case, the incident of 21 January 1997, I had sat as Recorder with magistrates on Mr Kirk’s appeal, when the appeal was allowed on the basis of discrepancies in the police officer’s HORT 1. (As I reminded Mr Kirk during the present trial, I recollected the appeal and that I had myself started to ask the police officer about discrepancies which troubled us, and when I invited Mr Kirk to resume cross-examination he declined, saying, “Well you seem to be doing alright, I think I’ll leave it to you”). (I also dealt with one other appeal by Mr Kirk, on an occasion when he did not appear, and since I noticed that there was a disqualification from driving which appeared to be wrong, I invited comment from counsel for the Respondent, who was present, and accordingly quashed the disqualification). 

19. At trial Mr Kirk continued to recall it as being myself who dealt with another appeal, in fact heard by HHJ Gaskell, but he was successful on that appeal too (12 May 1996 overtaking cyclists, appeal allowed 06.02.1998). I do not myself see how it could reasonably be perceived as being to the disadvantage of Mr Kirk that I heard the present trial.     
20. Particular incidents.  The grounds of appeal make individual comment on only a minority of the incidents. A trial judge is of course very “close” to his own existing findings but in respect of each I have conscientiously considered the arguments raised, (although so far as I can tell the arguments raised now are almost all arguments already considered in my judgment) and I have not discerned any realistic prospect of success. 

21. New evidence.  In the case of the helicopter incident (Action 2.7 4 July 1999) Mr Kirk says he has new evidence (page 146 of 205) but that which he relies on is his own correspondence of February 2016 to the Civil Aviation Authority, save that he himself says their answer is that they “have conducted a search within the relevant business areas and can confirm that we do not hold any of the information you have requested” (page 202 of 205). 
22. In the claim for non-return of a stolen motorcycle (Action 1 8.13 16.10.1993) he states that his eye witness, G Thomas “was gaoled during the time required to give evidence and only released with no charge after the hearing” (page 93 of 205, and see 200 of 205 also); I received no evidence or submission to this effect and no new evidence is submitted.
23. There is intermittent assertion of evidence of surveillance of him “24/7” but I have discerned no new evidence, if this is what is being asserted.  
24. Overall. Accordingly, I do not find a real prospect of success for an appeal on any of the grounds submitted. It must follow that permission to appeal is refused.  Time for lodging Notice of Application for Permission to Appeal  with the higher court is 21 days and will run from the date on which Mr Kirk receives this decision. Mr Kirk told me he had been advised in the Court of Appeal office that appeal would be to the single High Court Judge. Appeal is to the Court of Appeal, since the judgment which he seeks to appeal was a “final decision” within the meaning of Practice Direction 52A, 3.6.
6 May 2016 



His Honour Judge Seys Llewellyn QC 
APPENDIX :  Written judgment on whether particular witnesses should be called, 1 May 2013 .

1 May 2013 Ruling on witnesses. 

In the present proceedings the Defendant will shortly call their last witness.  The reasons for taking evidence of witnesses for the Defendant first, before the evidence of Mr Kirk and any witnesses called by him, have been explained by me before and I do not repeat them here. They include the location of the burden of proof, on the Defendant in respect of certain issues, but also the enhancement of opportunity to Mr Kirk to arrange for attendance of his witnesses, when it appeared that this might be not straightforward for him. 

Mr Kirk has set out, at the outset of the present trial in late February 2013 but refined by him in a list submitted to the court by him on 29 April 2012, a number of witnesses whom he wishes to call.  

On 29 April 2010, a “yellow” bundle of documents (so named by me because it had been printed out on yellow paper) was/had been supplied to the court by Mr Kirk. This included a number of statements from persons on whose evidence Mr Kirk then demonstrated a wish to rely, albeit for the most part (if not almost exclusively), documents which were not witness statements in proper form verified by a statement of truth under the Civil Procedure Rules. 

I took over the case management of the present proceedings from HHJ Chambers QC in early 2009. By Order dated 9 June 2010 I directed that Mr Kirk must  serve on the Court by 4pm on 23 June 2010 copies of the witness statements of the Claimant on which he relied, together with any statements which his own witness statements exhibited, and his witness statements must be signed with a statement of truth; I there noted that he had  prior to the hearing of  that day lodged with the court an arch lever file of other persons’ statements, namely what I refer to above as the yellow bundle; and I directed that he should not be permitted to rely upon any witness statements not so served unless the Court grants express permission for the same, having received a written application with a supporting witness statement setting out detailed reasons for non-compliance. This replaced an Order of 18 January 2010 which required Mr Kirk to serve witness statements  by 31.03.2010 and stipulated that in default witness evidence would be permitted only with leave of the court. 

Trial of these proceedings has been listed on more than one occasion; but has had to be adjourned on more than one occasion, because of events extraneous to the civil court. It is proper to record that on a number of occasions Mr Kirk has been the subject of arrest and detention in custody.  In particular, he was arrested on 22 June 2009 and detained in custody pending trial in respect of alleged unlawful possession of a firearm, (an aircraft machine gun), until his acquittal on trial by jury in February 2010.  However there have been other significant and/or substantial periods in detention pending trial after this, albeit of nowhere near the length of that from June 2009 to February 2010. On occasion I have caused enquiry whether facilities could be made available for him in detention to prepare for trial of the present proceedings, including access to files documents and/or his laptop; and I was not satisfied that he could fully undertake the preparations necessary for trial of the present proceedings while in custody, even allowing for the arrangements which the Cardiff prison authorities stated they would make following my enquiries of them. It is because of those adjournments that trial of the present proceedings did not commence until late February 2013. Mr Kirk complains, by now in a restrained voice but strenuously, that he has been impeded from his preparation of the present proceedings. 

Perhaps I should record that as a matter of the very recent past, Mr Kirk was arrested after leaving court on Friday last 26  April 2013, and released on bail on Saturday, apparently rising out of his attempted arrest within the buildings of the Cardiff Civil Justice Centre earlier last week of a barrister who had been instructed in one of the past prosecutions against him.  I should record that on 29 April 2013 he asked that the present proceedings should continue as if that arrest had not taken place, he being in part responsible.  At the sitting of the court on 29 April 2013 I made clear my strong view that I should not at present seek to conduct an investigation of Mr Kirk or of any other person as to what may have happened, or is alleged against him, in respect of the matter for which he was arrested. On 30 April 2013 Mr Kirk read orally a careful prepared statement, that the impact of that arrest was great on his immediate preparations in that it had prevented him from going to France for the weekend where he keeps a number of documents and where some proposed witnesses may live. I am satisfied that it did so prevent him and that he would otherwise have travelled to France, as he had informed the court on Friday.  

For significant periods since June 2009 I am satisfied that his detention in custody has impeded his preparation of the present proceedings, where in respect of the machine gun proceedings he was  found not guilty, and irrespective of the circumstances which gave rise to the other periods in detention. I have been conscious of, and have sought throughout to allow for, the demands of preparation for litigation of this scale upon a litigant in person such as Mr Kirk. Equally I am satisfied that there has been an ample balance of time since early 2009 to date when he was free to investigate and prepare evidence for trial, so far as was practicable.  This is in addition to any preparations which may have been made since the last of these actions was commenced in 2002.  

In the present proceedings Mr Kirk makes claim against the South Wales Police in respect of a large number of incidents from 1992 to 2002.  He has also brought actions in respect of incidents after 2002, not least in respect of the machine gun prosecution of 2009/2010, and the way in which he was medically diagnosed in 2009 by a Dr Tegwyn Williams (and a Professor Roger Wood) as to whether he was fit to stand trial upon that charge and/or to be detained. I have stayed those actions pending resolution of the present proceedings. I need not repeat the reasons, which I have given for those rulings in the past, and which I understand to have been the subject of appeal by Mr Kirk, albeit without success. 

In civil proceedings the court will order a party to serve on the other parties any witness statement of the oral evidence on which the party serving the statement intends to rely in relation to any issues of fact to be decided at the trial (CPR 32.4).  A party who is required to serve a witness statement for use at trial, but who is unable to obtain one, may apply to the court for permission to serve a witness summary instead (CPR 32.9(1)).  A witness summary is a summary of the evidence, if known which would otherwise be included in the witness statement, or if the evidence is not known, the matters about which the party serving the witness summary proposes to question the witness (CPR 32.9(2).  It is fair to say that it is exceptional for there to be application for, or permission to call a witness in reliance upon, a witness summary; but the overriding objective, in favour of all parties to an action, is that cases be dealt with justly. The rules and the proper practice of the civil courts do not envisage or permit that a party be permitted to call a witness “blind”, or to call a witness on their own side (as a witness capable of belief) and then either fish for evidence in support of their case or simply cross-examine the witness in support of t he same exercise. 

For completeness I add that the law permits a judge in his/her discretion, if a witness proves hostile, to be cross-examined upon the contents of the witness’ statement, but the evidential value of the statement, or of any evidence given by such a witness is, in consequence of his being ruled hostile, likely to be modest minimal or frequently nil. 

 I record above the Order made by the court on 9 June 2010. On a number of occasions since early 2009, both before that Order and since, I have explained to Mr Kirk, who is a litigant in person, that witness statements are required to be served by the stipulated dates; that if he sought to adduce evidence from a witness, in respect of which a witness statement had not been served by that date, he would have to make application to the court for permission to rely upon such evidence, with explanation of why no statement had been served timeously; or in default of being able to obtain a statement from a witness, to explain why and to serve a witness summary setting out precisely what evidence  it is said the witness can give or precisely what matters he proposed to question the witness upon;  and lastly if that were not done by the proper date he would have to make application for relief with full explanation.

Mr Kirk applies not under formal application but by producing his list with, in some cases, written explanation of the reasons he wishes to call the witness. In order to avoid delay I have not insisted upon proper application on payment of court fee or witness statement as to delay. In respect of some witnesses on the list of 29 April 2013, the Defendant raises no objection to the witness being called; in respect of others, the Defendant does. The discussion, and representations by leading counsel for the Defendant, have centred on pragmatic considerations, and/or higher levels of principle, rather than an examination of the individual factors which CPR 3.9 stipulates should be taken into account on an application for relief from sanction, which in substance this application by Mr Kirk is, in respect of any witness from whom he has not served a statement in the yellow bundle.  

I turn to the proposed list of witnesses. 

1.
Mr Kirk. No issue presently arises. 

2.  
Barbara Wilding, former Chief Constable of South Wales Police.  She swore an affidavit as to disclosure on 25 February 2009 pursuant to order of HHJ Chambers QC. From an early stage Mr Kirk has expressed a wish to call her as a witness or have her called.  On each occasion I have intimated to Mr Kirk that I had difficulty in seeing how (irrespective of the absence of witness statement or witness summary) her evidence could assist me as to issues of fact in the present proceeding; as is reinforced by the fact that she joined the South Wales Police, as Chief Constable, only in 2004 at a date after any of the matters here is issue. Against that background, I have nonetheless considered whether evidence given during the trial has shown that she may be able to give evidence on issues of fact which would assist me. I respectfully do not discern any such evidence.

3.
Witnesses 3 and 4. Mr Burden a former Chief Constable, and David Vaughan current Chief Constable.  In the early correspondence of complaint by Mr Kirk to the police against what he believed to be harassment, in the early 1990s, his allegation or emphasis was of misconduct and harassment by a limited number of police officers.  However his present and now long held belief is that there was a conspiracy by senior police officers, instigated or prompted by contact from the police in Guernsey from which he fled as a result of police harassment there. It is a central theme of his cross-examination of individual serving and former police officers called by the Defendant. 

Here, leading counsel submits that (i) there is no statement from the proposed witness (ii) it is wholly unlikely that the witness will give a statement, and (iii) there is no evidence of connection of the witness with the specific matters in issue in these proceedings.  I consider that the real wish of Mr Kirk is to cross-examine the witness in the hope that something might turn up; that there is no discernible prospect that the exercise would assist the court; and that the individual objections by counsel are well founded. 

5. 
Luigi Strinati is currently Delivery Director for HMCTS.  Mr Kirk states that he and his predecessors have inflicted serious difficulties for Mr Kirk , in the early part of this century, by attempts to have him registered as a vexatious litigant and then by causing the loss of files lodged by Mr Kirk with the Cardiff County Court. Orally, Mr Kirk stated that this witness had even attended Mr Kirk’s criminal case on 1 December 2011 , as I take it this being argued to be evidence of a wish to see Mr Kirk damaged.  Nothing before me indicates that the calling of this witness would assist me or is to be more favourably considered than Mr Burden and Mr Vaughan, for like reasons as above. 

6, 7, 8, and 9 are respectively Miss Watkins, former Stipendiary Magistrate, Ms Caress and Ms Jones former clerks to Barry Magistrates Court, and Mr Secular former clerk to Vale of Glamorgan Barry and Bridgend Magistrates Court. It is not conceptually impossible that a magistrate or clerk could give evidence of fact but it must be rare for such to be the case and, where a need for the Magistrate to give evidence is not clearly shown, clearly inappropriate. The mere fact of being “involved” as a magistrate or clerk in Mr Kirk’s cases is not sufficient to show that the witness can give evidence of fact relevant to the issues in the case.  Insofar as Mr Kirk secured dismissal of charges in those cases, it is a matter of record.  Orally, Mr Kirk told me that one of these may have seen Sergeant Hill handing over a file to a Barry police officer after one failed prosecution.  It could not be proper to require a witness to attend in respect of so uncertain a possibility of recollecting what is itself only vaguely identified by Mr Kirk.  I am satisfied that no real prospect has been shown that any of these witnesses would assist me.

10.
Mr Ebbs. The Defendant makes no objection to the calling of Mr Ebbs. 

11.
Mr Mackenna. There is no statement. The list gives no indication of his relevance.  Orally Mr Kirk told me that Mr Mackenna a CAA investigator, can give me information about the legal aspects of Mr Kirk’s entering airspace without speaking to Air Control, as police witnesses called before me said they were informed from Air Control.  It is also said that Mr Mackenna was present at Aust service station, where according to Mr Ebbs (in a statement taken at this court only during the evidence of Police Inspector Rice) police officers from South Wales met Mr Ebbs to nefarious intent in respect of Mr Kirk.    On what Mr Kirk told me, he knows and has had contact with Mr Mackenna. In the absence of witness statement or witness summary, I see no convincing suggestion that Mr Mackenna would assist me on issues of fact.   As to legal aspects, it is not apparent to me what assistance I need or can be given by Mr Mackenna as to the law.  (As to Mr Kirk himself, he is able to speak to his own training and experience that a pilot is required to maintain contact, or would be in danger as to his licence if he failed to contact Air Control.)

12-14.
The two names given are DC Evans and DC Williams, not further identified. There is no statement. Orally Mr Kirk could not remember which these officers were or to what matters they were relevant. It follows that there is nothing now before me which would sensibly lead me to permit them to be called. 

15. 
Inspector Shawn Trigg. There is no statement. Mr Kirk told me orally that this officer features in a number of incidents, and has on occasion signed custody records; features in a visit by Mr Kirk to the police station to complain against the police the very day before one of the incidents; and is relevant in that correspondence demonstrates Mr Kirk’s complaints to Inspector Trigg but a number of police officers have given evidence that they were not informed of his complaints about their actions.  Mr Kirk has shown vivid interest in the name of this witness, when asking witnesses whether they knew him.  I have a threefold difficulty.  First, I consider that the real wish of Mr Kirk is to cross-examine the witness in the hope that something might turn up; that there is no discernible prospect that the exercise would assist the court.  Second, insofar as Mr Kirk made complaint  to Inspector Trigg, the matter is already documented in correspondence in the bundles. Third, it is always open to a party to invite adverse inference, if it really is shown that a potential witness could have given evidence of the matters of fact in issue but has not been called by the other party; Mr Kirk will be able to do so;  to date it does not appear that this witness would give evidence of his own or others’ actions as to the facts in issue. Accordingly I rule against permission to call Mr Trigg.  

16.
Sergeant Hill.  There is no statement. Mr Kirk says that he arrested Sgt Hill over the Terrorism Act case which was halted by the Stipendiary Magistrate.  Here, I consider that (i) there is no statement from the proposed witness (ii) it is wholly unlikely that the witness will give a statement, and (iii) there is limited evidence of connection of the witness with the specific matters in issue in these proceedings.  As with other witnesses above, I consider that the real wish of Mr Kirk is to cross-examine the witness in the hope that something might turn up; and that there is no discernible prospect that the exercise would assist the court. 

17.
Sergeant Warner. There is no statement. Mr Kirk was not able to remember how he featured.

18.
Sergeant Runnels. There is no statement. Mr Kirk tells me that Sgt Runnels was regularly involved in burglaries reported by Mr Kirk of his premises; and that Mr Kirk complained that some of these were being recorded as criminal damage, possibly to improve the crime detection statistics .  Mr Kirk can speak to inadequate police response such as he alleges. I have a duty, not least in a case listed for hearing over 45 days, to confine the evidence to that which will really assist me.  I do not see that hearing from Mr Runnels would do so. Further the same considerations apply as with Sergeant Hill. 

19.
Ex police officer Phyl Davies. There is no statement. Mr Kirk told me orally that Mr Davies had no direct involvement with any of the pleaded incidents , but that as a Bridgend officer he was “a mine of information as to what was going on”.  No further hint is given of what Mr Davies might say. This is insufficient to inform me of good reason to permit him to be called.  Further the same considerations apply as with Sergeant Hill. 

20.
Mrs Graham. Leading counsel for the Defendant argues that it is unclear yet what she produces but accepts that it is possible she may be able to give relevant evidence. I agree.  If she is to do other than produce notes of evidence or events from Mr Kirk’s own files, I shall need to see a case summary or statement before those other matters are adduced. 

I therefore rule against permission to call witnesses 16 to 19. 

21. 
S Parry. He is potentially a relevant witness. 

22.
Jane Walker.  This is a witness who would, it appears, give evidence that a police officer at court on a failed prosecution was heard by her to say “…one day we will get the bastard”.   Counsel objects that this was put to PC Kerslake, PC Kerslake denied it, and his answer as to credit is final.  I leave to another day an exploration of the rationale and ultimate scope of the rule that an answer as to credit is final. In civil proceedings it may be justified rather as a case management issue, namely to prevent time being taken with satellite issues.  In any event , Mr Kirk was (and I suspect is) uncertain as to which police officer it was and I am satisfied that it would be wrong to treat PC Kerslake’s denial as precluding this evidence.  She is an admissible witness. 

23-27.
Mark Powell, Mrs Hanson, Mr Thomas, Mr Kirk and Ms Holland are accepted by counsel for the Defendant to be potentially relevant witnesses, as are 28 and 29 Mr Clode and Mr G Thomas. (Mr Kirk doubts that he will find Mr Powell). 

30. 
Nigel Hughes. There is no statement. He could be a relevant witness, in respect of the (non-) return of a BMW motor cycle. Mr Kirk needs to produce a statement from him.  Leading counsel  for the Defendant indicates that there is a possibility that his evidence may not be controversial.

31.
Mr Murphy. There is no statement. Mr Kirk identifies him as a scrap dealer who removed several of Mr Kirk’s burned out vehicles. It is unclear to me yet precisely what relevance his evidence has.  Mr Kirk needs to produce a statement. 

32. 
Mr Gafael. There is no statement (other than that given to the police. He is plainly a relevant witness. If it is proposed that he give evidence of matters not contained in, or contrary to, his police statement, it will be essential for that to be the subject of witness statement (or case summary) before I consider permission for that further evidence. 

33,34,36, 38.   Mr Kirstie Kirk, Mr Turnbull, Mr Aishe, and Sue Jenkins.  Counsel for the Defendant concedes that these witnesses  may have relevant evidence. 

35.       
Mr Jonathan Clayton. There is no statement. Mr Kirk tells me that he might speak to what could be seen on the police helicopter’s video of the Wenvoe air incident. Mr Kirk has not seen the video. It is conceivable that Mr Clayton might give relevant evidence, as to (I surmise) how close the helicopter was to Mr Kirk’s aircraft.  Mr Kirk needs to produce a statement.  I will review whether there should be permission if better details are forthcoming of what he is to say. 

37.
Mr Robert Mundy CPS ‘prosecutor in respect of the Wenvoe incident’. As with a number of other witnesses above, I consider that (i) there is no statement from the proposed witness (ii) it is wholly unlikely that the witness will give a statement, and (iii) there is limited evidence of connection of the witness with the specific matters in issue in these proceedings and (iv) that the real wish of Mr Kirk is to cross-examine the witness in the hope that something might turn up. I discern no real prospect that the exercise of him being called would assist the court. 

39-40.
Mr Colin Jones.  He is the former Superintendent who dealt with a number of Mr Kirk’s complaints. There is no statement. The same applies, if anything more strongly, as to Mr Mundy immediately before. I therefore rule against permission in respect of 37 and 39-40 .

41.
Dawn Kenyon. (Insurance agent for Mr Kirk). There is no statement. The Defendant would welcome her to be called.  Mr Kirk needs to produce a statement. 

42. 
Kevin Fairman. There has been no statement as such. Although the issue in the case is not whether Mr Kirk was in fact driving the vehicle caught by the speed camera, but whether his prosecution was improper, Mr Fairman is (if perhaps, on present showing, peripherally)  relevant.  The details given to date, on this issue are sufficient as a witness summary.  On this issue Mr Fairman may be called. Orally, Mr Kirk told me that in addition to this Mr Fairman could give evidence of being stopped by the police three times in succession while driving Mr Kirk’s vehicle.  This is, so far as I can tell, a novel statement of a background incident or incidents, and is not particularised at all as to date location or identity of police officer/officers. It is self-evidently extraordinarily late in relation to the date stipulated for service of witness statements. I do not finally exclude the possibility of giving permission to adduce this evidence; but if permission is to be considered, Mr Kirk needs to produce first a statement from Mr Fairman and the court will then take a view on whether it is or is not fair and just to admit that evidence. Addendum to this paragraph: After composing this written ruling, Mr Kirk has provided to me today on the afternoon of 1st May a statement taken overnight in response to observations made by me in the course of argument yesterday. It deals concisely with other background matters and states simply that “In 1995 I was stopped by Barry police at least three times and made to produce my driving documents whilst driving Mr Kirk’s Guernsey registered van”.  I am anxious not to prolong this written ruling. Since Mr Fairman is doubtless to be called in any event, it seems to me that ruling should be made immediately before he gives evidence after argument (if any) about him giving that evidence.   

43. 
Inspector Steve Parry. On 10 April 2013 a police witness Steve Evans volunteered in evidence that he had been told by Inspector Steve Parry that Mr Kirk was in the habit of drawing attention to himself, it being suggested that Mr Kirk would use mouthwash to get a positive breath test at the road side, when a zero test would ensue on breath test at the police station. On 18 April 2013 another police witness Steve Smith made similar reference in his evidence. At present this is all that there is on the topic – in effect, rumour or gossip, which Mr Kirk strongly denies has any true basis in fact.  He would like to explore who told Steve Parry this, or how it came to be said. Counsel for the police submits that this does not relate to any of the incidents in issue.  This is true, so far as one knows. On the other hand, it is a teasing piece of background where, in one of the incidents sued upon a police witness who did attend Mr Kirk’s arrest, (with evidence of a positive roadside breath test, later followed by a zero zero reading of alcohol on the police station test) claims to have seen mouthwash in the passenger well of Mr Kirk’s car, an assertion which Mr Kirk will strongly deny.  On the other hand on asking whether Mr Parry goes directly to any of the incidents sued upon, there is no direct evidence that he was. In the ordinary way, that would be the end of the matter when it is the duty of the court not to entertain merely satellite issues.

I have in fact lingered a little longer on the potential relevance of this witness compared with others (as opposed to weight or importance of evidence if given), in the particular context of this case. In the end, I have come to the firm conclusion that Mr Kirk will be able in any event to rely upon the fact that rumour or gossip was being passed on this topic, which Mr Kirk will say is untrue in fact; and that beyond that this is a case where the real wish of Mr Kirk is to cross-examine the witness in the hope that something else might turn up, but without a real prospect that the exercise will  assist the court.  I therefore rule against permission to Mr Kirk to call this witness. 

44.  Anthony Holmes.  There may be relevance. He is not a witness to be excluded.      

This is a long written ruling, with the intent that my reason for the rulings can be seen with clarity both in the context and history of the proceedings overall and in respect of each witness individually.      

1st May 2013.



His Honour Judge Seys Llewellyn, QC  

